oS i ——baat a2 0807 88— Page—1%



UNITED STATES GOVERNMENT 1-Mr. J . Adams IV
d %- MI‘. 5 “} Mintz Dep. AD lav, —
— . R Moore Asst, Dir.:

Memorandum 1- Mr. W. R. Wannall it ———

i Ext. Affairs — —
{}}? TO Mr. W. R. Wannall gt DATE:  1/22/16 Gon e

Ident.

, 1- Mr. W. O. Gregar ol
rRoM : F. J, Cassid . 1- Mr. R, L. Shackelford ~ paPoZf@
1~ Mr, F. J. Cassidy Logel Counr

Fﬂﬁsﬁﬁ f?E BD%CIC]’Q:%EB? 0% Page 2

SUBJECT @OUSTUQ ) ) ) Spoc: Inv.
. ~

Lo o
OPTIONAL FORM NO. 10 N 5010~106 by
MAC962 EDITIEN R N
GSA GEN. REG. NO. 27

O

L

1 MI'. A G POte Plon. & Eval. —

Training

ot .
—— Telophone Rm. — |

Director Sec’y

{.4"" /%/
This is to set forth apparent inconsistencies in the logic {
used by the House Select Committee on Intelligence in its effort to

castigate the FBI for its investigative effort in the domestic security
field.

Quotes herein are extracted from the "Draft

Final Report' dated 1/19/76 of the House

Select Committee. The quotes are followed 5
by the page number wherein they appear in W
the report.

The Committee maintains that ""the FBI has been unable
to prove any illegal or questionable relationship between the SWP
and the Fouxth International" (page 214); and that the FBI has failed
"to uncover even one questionable activity by this political party"
(215); and that "considerable resources have been allocated to com~
pound the error of a continuing unproductive investigation' (217).
This, it is alleged, has caused Americans to be concerned "about
privacy invasions of domestic security investigations’’ (218).

As concerns the Counterintelligence Program (Cointelpro),
the Committee states the program, though aimed at "identifying,
penetrating and neutralizing subversive elements' (314), consisted of
"myriad clandestine digty tricks' (314). "'The FBI justifies this
aberration from traditional law enforcement programs by stating
that it was dictated by the mood of the times' (315).
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Not satisfied with the above types of sweeping condemna-~
tions, which in effect maintain that the FBI has set itself up as "the
barometer of the country's mood’ (315), which does not qualify it
"to review peoples politics' (315), the Committee nevertheless feels
free to condemn the FBI for not having done enough in the internal
security area. The Committee states that ''it is obvious that the FBI
failed to anticipate groups dedicated to the overthrow of the existing
government, .. (218-219); and further "the FBI provided staff
attorneys with a detailed after-the-fact history of the SLA. However,
the FBI was apparently unable to anticipate the formation of the group
or thwart its initial criminal activities" (underscoring added)

(219, note 400).

The Committee's position therefore is this: if the Bureau,
lacking statutory definition precisely outlining its authority, investi-
gates a group (or individual) because of its potential for criminal,
violent or subversive activity, or attempts to thwart that group'’s
activity, that group had better be one the Committee agrees is violent
or subversive, I, on the other hand, the Bureau fails to be prescient,
it is to be criticized for its failure to take preventative action against
a group which the Committee decides, based on the past record, is
" “'committed to violence! (219),

Apparently this is another instance where we are damned
if we do, and damned if we don't,

ACTION:

None, For information,
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PURPOSE : @ngfw

To advise that draft copy of HSC report setting
forth results of HSC inquiry into operation of proprietaries
by members of intelligence community cites Federal statute -
prohibiting formation of corporation (of which FBI has two)
by any Federal agency without a specific Act of Congress )
and recommends that representatives of Legal Counsel, / ;f§-“
Special Investigative and Intelligence D1V1s1ons meet with
appropriate Department officials to resolve (1) appropriate
wording setting forth Bureau and/or Department's position
in this matter and recommend inclusion of same in HSC report
and (2) to decide course of action to be followed by Bureau
should Department decide Bureau operation of incorporated

j/proprletarles is illegal. yi# §$
i

<, 1158
bz /Iy 276

>3

DETAILS : 2051

In response to HSC inquiries and upon Department
instructions, this Bureau furnished HSC Staff Members with
briefing concerning operation of five proprietaries and
subsequently made available for access limited financial
data concerning three of these proprietaries., Of these three,
two are included in the counterintelligence field and one
in the criminal field, One proprietary in gach of the
counterintelligence and criminal fields has, with the
knowledge of the Department, been incorporaged)iin, acco;dance

A

Enclosures
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1t
with existinggand/or district laws. The remaining

proprietary in the counterintelligence field represents a
partnership.

On 1/15/76, HSC Staff Member Charles Maddox made
available to Special Agent Thomas J. McNiff a draft copy
(attached) of material concerning FBI proprietaries prepared
by him for inclusion in the final report setting forth
the results of HSC inquiry inté FBI operations, Mr. Maddox
requested that this material, as it pertains to FBI operations,
be reviewed to determine if such information requires
classification. A sepavate communication has been prepared
responsive to that request, In reviewing the above draft
copy, it was noted that a section of the report was subtitled
"Legal Aspects Concerning Proprietaries.'" This-subsection
quotes Section 869, Title 21, U.S.C., which in essence
‘utates no corporatlon shall be created (or Govermment funds °

sed for that purpose) by any officer or agency of the
Federal Government except by an Act of Congress, specifically
authorizing such action. With regard to the FBI's justifi-
cation for the use of incorporated proprietaries, the report
stated that the matter had been referred to the Department
of Justice for a decision and unoff1c1ally quotes an FBI
spokesman as stating the question had never been raised in
house and it was assumed that approval by the Department of
Justice at the time such a proprletary was initiated was
de facto proof that the operation was legal.

Exceptlon Wwas taken to the above statement not
only because of its inaccuracy but because of the blackguardly
tactic of making official an alleged unofficial remark.
In response to a specific inquiry, Maddox admitted that the
above statement was speculative and no Bureau spokesman told
fihim that the legal authority of proprletary operatlons had
not preV1ously been considered. Maddox agreed to withdraw

: CONTINUED ~ OVER
- 2:-
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the above statement but explained that since proprietaries
were currently operating he would have to include in his
report the legal position of the Department and/or the FBI
concerning this type of operation. Maddox then prepared
longhand a substitute statement (attached) which in effect
stated that the legal authority for the operation of
proprietaries is under Department con51deratlon and his
statement concluded that such a decision should have been
made earlier and not after the fact and upon request of the
HSC. Maddox indicated,. in the absence of a specific decision
from the Department, he would utilize the above statement,
It was explained to Maddox at this point that a Bureau
representative could not speak for the Department and a
call was placed for Mr. Steven Blackhurst, Deputy Special
Counsel for Intelligence Coordlnatlon, to come to the FBI
Building to review the above longhand statement. Mr. Blackhurst,
after reviewing the statement, advised that he could not
speak for the Department's position in this matter and it
was agreed that Maddox would withhold the draft copy of his
report until approximately 1/21/76 at which time Blackhurst
agreed to contact Maddox with the Department's position if
such had been formulated

OBSERVATIONS:
Legal Counsel D1V151on is aware that the Department
gcurrently has under study the legal authority for use of

incorporated proprletarles. It is noted that the Department,
prior to the HSC inquiry, was cognizant that the two
proprietaries in question involved gorporations. 1If the
Department on such short notice is unable to legally justify
the operation of these proprietaries, it appears that two
courses of action remain open to the Department. One would

CONTINUED - OVER
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be to maintain that the matter is currently under consideration
while the second is a statement that the Department can find
no legal justification for these operatlons. In the latter
event it would appear the two operatlons would have to be
dlscontlnued in the immediate future. Either of the above
two pos1tlons would appear to reflect unfavorably upon the
Department as the former infers that the Department had not
considered Section 869, Title 21, U.S.C., while the latter
admits the Department had at the very least knowledge of an
operation, which operation was in violation of a Federal
statute, It would appear that the interest of this Bureau
could best be served by the Department engaging in thorough
research to determine whether the above-stated statute applies
to operations approved by Government officials and designed
to serve the best interests of the country by no dlSC%?Slng
Government part1c1patlon in the operatlon or tqf%ﬁ%mgﬁhstence
of another statute permitting these type operations.,

RECOMMENDATTONS :

That representatives of Legal Counsel, Special
Investigative and Intelligence Divisions meet with appropriate
Department officials to resolve:

1) Approprlate wording setting forth the Bureau
and/or Department's position in the above matter and
recommend to Maddox inclusion of this wordlng in the HSC
report being prepared by him,

CONTINUED - OVER
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62-116464

2) To decide a course of action to be followed
by the Bureau regarding the tyo currently operated
incorporated proprietaries should the Department decide
that these proprietaries, as they currently exist, are in
violation of Federal statute.,

A WV st ‘M@/
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Legal Aspects Concerning Proprietaries

A major issue raised by the Committée.at the
time our investigation was started was addressedbto
each of the military services and the FBI; This
issue was "what is youf justification for esﬁablish~
ing a proprietary, normally a corporation, as a
front for carrying out an intelligence mission?"

The Committee raised this question because

gection 669 of Title 21, U.S. Ccodo (1970) states in

part as follows:

‘ =3 //5 4/5,»//' l 76
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"{a) No corporation shall be created, organized

or acquired on or after December 6, 1945, by any

officer or agency of the Federal Government or by

any Government corporation for the purpose of act-
: - ing as an agency or instrumentality of the

United States, except by Act of Congress spec1f1-

cally authorizing such actlon. :

(b) No wholly owned Government corporation
created by or under the laws of any State,
Territory or possession of the United States
or any political sub-division thexreof, or under
the laws of the District of Columbia, shall ccn-
tinue after June 30, 1948, as an agency or
instrumentality of the United States, and no
funds of, or obtained from, the United States .
oxr anv agency thereof, including corporations,
shall be invested in or employed by any such
corporation after that date except for the pur-
poses of liguidation, **#%¥
The Generxal Accounting Office in a letter to

the Committee Chairman dated December 10, 1975
{(B-179286) which discussed the applicability of
section 869 to the authority for CIA to establish
proprietaries stated in reference to the legislative
history of the act *stated "we have found no indica-
tion in the legislative history that Congress con-
sidered the formation of corporations for clandes-
tine purposes.” ’
While it is recognized that the purpose of

proprietaries is to conceal the role of the govern-
ment in clandestine activities, the lack of legis-

_lative history concerning formation of clandestine
corporations must be accepted. Thus, section 869

- precludes the formation of proprictary corporations

.exccpt by Act of Congress,
'

HW 55317 DocId:32989709 Page 13
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’ U as discussed Jgthe following paragraphs,“'the :
Military services disagreed strongly with the Com-
mittee position in this matter. As an example, the
Army stated in essence that the prévisions of sec-—
tion 869 should not be applied to cgrporafions es-
tablished for intelligence purposes by the Army
because cover corpofations do not, by their nature,
represent themselves as agents of the U.S. govern-
ment and do not engage in'any business activity.
The Navy, with a somewhat different approach,
stated that proprietaries are established for the
" sole purpose of facilitating the collection of
iptelligence;"%he Navy further stated that the
purpose of establishing a proprietary is to
provide a shield of non-attribution and that it

would be impossible to act as a U.S. government
~ ] )

representative without destroying the cover of
‘s
non-attribution. N

The Air Force justified the use of proprietaries

;by citiﬁg in~house approvals .and approvals by the -
- €IA and the Defense Intelligence Agency. The Air
Force stated in part "Justification existed in the
need for cqvér fér'clandestine.foreign intelligence
collection gctivit;és."
In,summgry, the military services have justified

g

the use of proprictaries on a rather pragmatic basis
. . .

which ‘states in assence proprictaries are approved

'
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in accordance with regulations, cleared by other
aﬁencies in the intéiligence community, and could
not exist for intelligence purposes if it were
known that the U.S. government had an interest in

the operation of the corporation.

y—~ The ng\izs referred the legal question gﬁf%o

el
whether.-they~gan operate. a proprietary to-the Depart-

nent of Justice a decision. Ungfficially an

e N

FBI spokesman stated tt quest;oﬁfﬁas never been
raised in-house and they asﬁgﬁed that approval by

the Department of Juskice at the

each proprietary

was initiated w de facto proof thailxthe operation.'

was legal. he Department of Justice
the légal basis for their past approvals.

Conclusion

The Committee égrees that a non-attributable
nethod of providing cover for intelligence missions
. is a necessity and that a corporate structure is
.possibly the best way of obtaining this objectiye.
- The éommittee does not take issue with the fact
that regulations spell out.policy guidelines and
operating procedures and that there are apparently
sufficient cd%trols to protect the interests of-
tbergovernmcnt. lowever, unger present law, the
fgrmntion of corporations without the consent of
Congress is not ldwfﬁi.

. We believe therefore, if proprictaries are to

55317 DooId:32989709% Page 15
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be continued; the Congress must ehact legislation

to continue this form of covert operation.
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. ) 2 - My,— Min'ﬁz
v - 1 - M R. Wanna.ll
- 1 - Mr, W.0, Cregar

1 - Mr, R.L. Shackelford

1 - My, L.E, Brunnick

The Aitorney General Januvary 8, 1976
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U. 5. HOPSE SELECT COMMITTEE

e
ON INTELLIGENCE ACTIVITIES (HSC) ROCNGE
y/ . =

(3
Reforence is made to ‘the request of the HSC dated \Ei N

December 11, 1975, concerning the declassification of certain <

Federal Bureau of Investigation documenis, ~

Attached i1s the orviginal of n memorahdum for your %
approval and forwarding to the HSC which conpletes our

response to this request, Enclosed for your records is ~ )
a copy 6f the memorandum prepared for the Cormittee. N
\%:‘?‘ (S
Enclosures (2) o
- o~ \" Ot
62~116464 “ZL ~+
1 - The Deputy Attorney General :
Attention: Michael E, Shaheen, J¥. A
< Special Counsel for ¢
. Intelligencé Coordination :
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SR Wy REG51 A 273
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Admin. N
Comp, Syst. —o
Ext. Affairs —
Files & Com, —
Gen. Inv,
Ident,
laspection
el e
ILubLIruinry ;Q,VV\ i é} ‘:\ "é"?
Plon. f- Eval. — A \ /\é/&
o g
Legal Coun, ——
Telephone Rm o '%‘E;LETYPE UNIT ) GPO : 1975 O - 569-920
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